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set of voluntary principles concerning conditions of employment, work,
training, and industrial relations,*® to which the membership of the ILO
is urged to comply.*’” Further, the durable, tripartite organizational
structure that underpins the ILO—comprising governments, employers’
organizations, and workers’ bodies—appears to lend itself to the role of
human rights regulator within the field.*®

Despite this undoubted capacity, there are certain significant
limitations on the ILO’s ability to translate such a role into practice.
Most fundamentally, the structure of the ILO is not in fact as inclusive
and as egalitarian as it may seem, and as such its reach—even its
potential reach—is compromised in important respects. For example,
both the unemployed and non-unionized workers— namely, those often
subjected to the worst forms of corporate human rights abuse—are not
formally represented within the ILO and their interests tend to be
marginalized. This has especially detrimental consequences for labor
forces in developing countries which are often marked by joblessness
and little unionization.*® This problem is further entrenched by the
consensus-based decision-making processes of the ILO, which make
changes difficult, because representatives of employees and those of
workers naturally tend to promote conflicting interests.*"

The more conventional characteristics of the ILO as an international
organization yield some limited capacity to contribute to the regulation
of corporate human rights abuses. By imposing on states binding
obligations to implement workers’ rights in ILO Conventions, the ILO
already plays a part in this regard.*"' Although the attendant
enforcement system for these obligations is oriented around the state,*"
there is room for more direct interaction with employer and worker
bodies. Direct requests for information can be made of worker and
employer organizations, and the representation procedure allows any

406. International Labour Organization, Tripartite Declaration of Principles Concerning
Multinational Enterprises and Social Policy, § 7, 17 I.LL.M. 422 (adopted Nov. 16, 1977).

407. See supra text accompanying note 71.

408. See BARTOLOMEI DE LA CRUZ ET AL., supra note 188, at 3-15, 127-29.

409. Dickerson, supra note 198, at 662.

410. ICHRP, supra note 69, at 89.

411. Indeed, it should be noted that various key ILO Conventions are expressly
acknowledged as standards against which corporate behavior ought to be measured in the U.N.
Human Rights Norms for Corporations, supra note 58, §f 5-9, and Commentary on the Norms,
supra note 58,

412, The enforcement system comprises the examination of annual reports submitted to the
ILO, direct requests for information from governments, provision of technical assistance, the
issuance of observations if the violations persist, the receipt of representations, and the
presentation of complaints (that can ultimately be submitted to the ICJ for determination). See
ILO Constitution, supra note 405, arts. 24-34; Ehrenberg, supra note 371, at 381-90.
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employers’ or workers’ organization to make representation that a
member state has failed to observe its obligations under any ILO
Convention. It is true that the effectiveness of these scrutiny procedures
in relation to corporate behavior is inhibited both by their state
orientation and by their exclusive reliance on “moral persuasion,
publicity, shame, diplomacy, and dialogue” to ensure compliance.’”
However, even indirectly, an impact may be made on corporations that
may be involved in human rights abusing behavior, through the pressure
brought to bear on them by the relevant state (the home and/or host
jurisdiction) and the power of negative publicity that might emanate
from situations that are subject to ILO attention or scrutiny. This, for
example, has been the experience of the relatively few TNCs that
operate, or have recently operated, in Myanmar.** These TNCs were
certainly very aware of and sensitive to the ILO’s various initiatives in
that country that arose out of concerns about widespread practices of
forced labor.*"

More particularly, the ILO has recently begun to expand its role as a
factory inspector. In Bangladesh, the garment makers’ association has
agreed to allow the ILO to monitor more than 2000 member factories
for adherence to the agency’s core labor standards, such as the
prohibitions against forced labor and the freedom of association.*'® In
Cambodia, the ILLO conducted inspection of garment factories to assess
their compliance with the ILO’s core labor standards and provided
employers with three months of training to correct any violation that the
ILO found.*"”

413. Ehrenberg, supra note 371. at 388-89.

414. Foremost amongst which are the oil companies Total EIf Final, Unocal and Petronas (to
which Premier Oil sold all its Burmese interests in 2002), see www.premier-
oil.com/asp/pdf/restructuringsep2002.pdf (last visited April 20, 2004).

415. Which included various resolutions to “take concrete action,” the dispatching of “A High
Level Team™ to assess the level of compliance with ILO Conventions, and the establishment of an
ILO office in Myanmar in 2002. See Federation of Trade Unions-Burma, ILO and Burma,
available at http://www.tradeunions-burma.org/ilo/iloandburma.htm. (last visited Nov. 21, 2003).

416. For an assessment of the effectiveness of the ILO’s factory inspection, see LAWYERS
COMMITTEE FOR HUMAN RIGHTS, INTERNATIONAL STANDARDS AND VOLUNTARY
MONITORING—THE INTERNATIONAL LABOR ORGANIZATION’S (ILO’S) GARMENT SECTOR
P ROJECT IN BANGLADESH (2003), available at
http://www humanrightsfirst.org/workers_rights/wr_other/bangladesh_report.pdf (last visited
Apr. 2, 2004). While the Lawyers Committee for Human Rights notes the project is “an important
and welcome development for the ILO,” id. at 11, it doubts the effectiveness of the project, as it
lacks transparency and publicity, and fails to incorporate remediation programs.

417. Aaron Bernstein, Do-it-Yourself Labor Standards, BUS. WK., Nov. 19, 2001, at 74.
Note, in this respect, that the United States and Cambodia have a bilateral textile agreement,
which offers an annual increase in Cambodia’s export entitlements to the United States provided
Cambodia meets the ILO’s core labor standards. The ILO provides extensive monitoring of
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There is thus potential within the ILO’s various mechanisms for some
extension of the organization’s role in the direction of greater scrutiny
of TNCs’ compliance with international labor standards, but not as
much as perhaps one might presume from its unique structure and
situation within the body of international organizations considered in
this article.

F. A Plurality of Enforcement Mechanisms

The foregoing examination of various international bodies illustrates
the potential as well as the limitations of each as a vehicle for the
enforcement of the human rights responsibilities of corporations.
Clearly, no single body can provide a comprehensive enforcement
mechanism. Rather, the pursuit of enforcement must be targeted at the
collective efforts of all institutions across their constituent fields, with
each contributing their particular technical expertise and resources.
Such a conclusion should be seen neither as a surprise, nor as
undesirable. The combined breadth of the interests of commercial
enterprise and human rights protection necessitates a broad approach
and, in fact, promotes wider acceptance of the need to enforce through
broad engagement between the various key stakeholder interests and
institutions.

Whatever, then, is the resultant format of enforcement, it must be one
that seeks to draw on the strengths and minimize the weaknesses of the
mechanisms examined above.*'® Thus, the impetus regarding the need,
nature, form, and extent of human rights protection must be harnessed
from the work and workings of the relevant expert human rights bodies

Cambodian garment factories. The United States now proposes to begin separate textile
negotiations with Vietnam, mirroring the US-Cambodia agreement. See First ILO Report on
Cambodian Garment Industry, available ar http://www.ilo.org/public/english/bureau/inf/pr/
2001/50.htm (last visited Nov. 13, 2003); US, Cambodia Extend Bilateral Textile Agreement,
Washington Grants Quota Increase, available at http:/fwww tdctrade.com/alert/us0201.htm (last
visited Nov. 13, 2003).
418. This would include the suggestions put forward in the UN’s Human Rights Norms for
Corporations that
[t]he Commission on Human Rights should consider establishing a group of experts, a
special rapporteur, or a working group of the Commission to receive information and
take effective action when enterprises fail to comply with the Norms. The Sub-
Commission on the Promotion and Protection of Human Rights and its relevant working
group should also monitor compliance with the Norms and developing best practices by
receiving information from non-government organizations, unions, individuals and
others, and then allowing transnational corporations or other business enterprises an
opportunity to respond.
Commentary on the Norms, supra note 58, { (b) (on paragraph 16 of the U.N. Human Rights
Norms for Corporations, supra note 57).
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(the UN and the ILO). And while this intersession of human rights
demands in the worlds of economics, commerce, and corporate activity
must be undertaken with an appreciation of the peculiarities of these
worlds, it must, at the same time, not permit any attenuation in human
rights standards. The World Bank and the WTO as key global economic
regulators certainly have complementary roles to play, in that they
ought to adopt henceforth a more holistic approach, where human rights
concerns are incorporated in important decision-making processes
concerning the global economy.*® As for enforcement of human rights,
the focus should be on employing specific measures of enforcement in
situations where violations of human rights fall within a corporation’s
sphere of authority. And while that would likely be skewed towards
self-reflexive duties, it would also include such third-party duties as the
promotion of human rights-protecting behavior throughout all relevant
supply chains, subsidiaries, and partnerships. These factors reflect the
reality that these organs are primarily designed to pursue broadly
economic goals, and thus cannot be expected to assume human rights
mandates as broad as those of the UN human rights bodies.

However, in view of the obvious fact that trade and financial
institutions lack expertise in human rights issues, there should certainly
be more dialogue across institutions in order to promote human rights
law as a basic and fundamental principle for all regimes of international
law.*® It appears at least that such cross-fertilization is under way, as
evidenced by the recent ILO symposium addressing social concerns at
the international financial institutions, attended by union leaders from
fifty countries, as well as representatives from the World Bank, the
IMF, and the WTO.*' Further, consideration of the UN’s Human Rights
Norms for Corporations by the Commission on Human Rights at its
sixtieth session, occurring at the time of this writing in March and April
2004, will likely prompt responses and commentary on the subject from
the World Bank and the WTO.*?

419. Oloka-Onyango & Ugadama, supra note 12, at 63.

420. Id.

421. ILO Symposium to Promote Social Concerns at World Bank and International Monetary
Fund, Sept. 24-28, 2001, at http://www.ilo.org/public/english/bureaw/inf/pr/2001/30.htm (last
visited Apr. 2, 2004). See also WTO Symposium on Issues Confronting the World Trading
System, July 6-7, 2001, at http://www.wto.org/english/forums_e/ngo_e/ngo_symp_2001 e.htm
(last visited Apr. 2, 2004).

422. Following, for example, the World Bank’s interest in the matter as evidenced in its
recent review of various existing laws, regulations, and guiding codes relating to corporate social
responsibility standards, as well as a consideration of future options in this regard. See THE
WORLD BANK GROUP, STRENGTHENING IMPLEMENTATION OF CORPORATE SOCIAL
RESPONSIBILITY IN GLOBAL SUPPLY CHAINS, 40-46 (2003), available at

HeinOnline -- 44 Va. J. Int’|l L. 1020 2003- 2004



2004] HUMAN RIGHTS AND CORPORATIONS 1021

V. CONCLUSION

Fundamentally, this article is premised on the basic axiom that where
there is power, there must be responsibility.”” There is legitimate
concern that the invisible hand of the selectively liberalized global
market has undercut this fundamental principle to the benefit of TNCs.
Thus far, TNCs have eluded the reach of international human rights law
in any direct sense—and in almost any indirect sense—despite TNCs’
enormous power, which often threatens the enjoyment of human rights.
The state-centric framework of international human rights law and
attendant institutions is at present ill-equipped to regulate powerful non-
state actors like TNCs, which are, by definition, not constrained by
notions of territorial sovereignty. This article has examined the
possibility of creating an international framework for the regulation of
TNCs’ activities, while simultaneously bolstering the potential for states
themselves to regulate the TNCs within their jurisdiction. The current
inability of nation states properly to regulate the power of TNCs means
that the exclusive reliance on state responsibility is almost tantamount to
turning a blind eye to human rights abuses inflicted by TNCs.

By this lament, however, we do not wish to suggest that international
regulation of TNCs should substitute for state responsibility in
controlling non-state actors within each state’s jurisdiction. There is no
doubt that governments have, and should have, primary responsibility
for the protection of human rights. TNCs cannot, and ought not, replace
governments in their roles as the chief guarantors of human rights.**
We do suggest, however, that there is an urgent need to reassess the
traditional concepts and structures of international human rights law, so
that the focus is on the effective protection of human rights, rather than
on the entities from which human rights have to be protected.””” The

http://www.bsr.org/BSRResources/HumanRights/Strengthening.pdf. For the decision of the UN
Commission on Human Rights in respect of the Norms, see supra note 119.

423, For a discussion of some of the implications applying this axiom in the context of
protecting human rights standards within the global economy, see Christie G. Weeramantry,
Human Rights and the Global Marketplace, 25 BROOK. J. INT’L. L. 27, 41 (1999).

424. See UNHCHR, supra note 85, in which it is stressed that “corporations are not called on
to replace governments in their legitimate and primary responsibility for the protection of human
rights.” David Kinley, Human Rights and the Shrinking State: The New Footprint of State
Responsibility, Address at Castan Centre for Human Rights Law Human Rights and Global
Economy Conference, Melbourne (Dec. 10-11, 2001), available at
http://law.monash.edu/castancentre/conference2001/papers/kinley.html (last visited Dec. 22,
2003).

425. Silvia Danailov, The Accountability of Non-State Actors for Human Rights Violations:
Special Case of Transnational Corporations, (Oct. 1998), available at
http://www.humanrights.ch/cms/pdf/0003u3_danailov_studie.pdf (last visited Apr. 2, 2004).
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inertia of international human rights law in addressing the
accountability of non-state actors contrasts starkly with the activism
among stakeholders in promoting voluntary guidelines, codes of
conduct, and other soft-law initiatives. That said, it cannot be left to
market forces to determine the human rights responsibilities of TNCs.
Codes of conduct produced by the muscle of the market are often
subject to distortions, especially in terms of their legal pusillanimity,
and cannot be solely relied upon as a weapon against human rights
abuses by TNCs.

Unquestionably, private actors do have the capacity to stimulate the
development of domestic and international laws by consistently
implementing human rights standards for TNCs in the market. The
bottom-up view of international law tells us that state behavior in the
international arena is molded by the domestic social contexts in which
they are embedded. This suggests that a collective effort on the part of
all entities, including consumers, workers, NGOs, TNCs themselves,
states, and inter-state institutions, is needed to make TNCs’ actions both
visible and accountable under international human rights law. The role
of international lawyers must surely be to delineate TNCs’ self-reflexive
and third-party human rights responsibilities with sufficient precision.
This must be followed by identifying and enabling institutions capable
of implementing and enforcing such duties and thereby transporting
them beyond mere rhetorical significance. In this process, it ought to be
clear to all relevant institutions that international human rights law is a
fundamental premise upon which they must formulate and implement
their policies.

Economic interests and human rights have long been “locked up in
separate compartments” without any mnecessary interrelationship
between them.*® Consequently, TNCs have been able to treat profit
maximization as a preeminent value and human rights as peripheral.
The greater exposure of human rights abuses by TNCs clearly signals
that a pluralistic approach to international law is necessary to defend the
fundamental value of human dignity. To attain this goal, every inter-
state institution, every state, and “every individual and every organ of
society”?’ must try to unlock their separate compartments, with a view
to securing, collectively, the universal respect for, and protection of,
human rights. In this context, it has to be remembered that from the
perspective of the victims of human rights abuses, the consequences are
just as keenly felt irrespective of the institutional character of the

426. Weeramantry, supra note 423, at 28.
427. UDHR, supra note 64, Preamble, § 8.
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abuser. Stopping the abuse is paramount, to which end the identification
of those responsible and the articulation of their levels of responsibility
are but key steps.
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