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Abstract

In Ferdinands v Commissioner for Public Employment (2006) 225 CLR 130, the
High Court applied established principles of implied repeal to the intersection
between the Police Act 1998 (SA) (‘the Police Act’) and the Industrial and
Employees Relations Act (1994) (SA) (‘the Industrial Act’). The issue was
whether both enactments could apply to the termination of appointment of police
officers. Although a four to one majority accepted that the Police Act excluded
the operation of the Industrial Act with respect to the termination of police
appointments, the judgments adopted different approaches to statutory
interpretation, parts of which contained cryptic and contentious reasoning.
Despite showing general agreement on the broad principles of implied repeal, the
case introduces uncertainty into the law because of the gaps and ambiguities in
the application of these principles to the relevant legislative matrix.

1. Introduction

Ferdinands v Commissioner for Public Employment (‘Ferdinands’)! is the most
recent High Court decision regarding the doctrine of implied repeal. The case
concerned the intersection between the disciplinary provisions of the Police Act
1998 (SA) (‘the Police Act’) and the unfair dismissal provisions of the Industrial
and Employees Relations Act 1994 (SA) (‘the Industrial Act’).? Applying a test of
inconsistency, the majority found that the Police Act impliedly repealed the
Industrial Act to the extent that the latter would have operated on the termination
of appointment of police officers. The key finding was that the Police Act was
intended to be exhaustive on this subject matter.

However, beyond the apparent simplicity of this result, the intermediate
reasoning of the majority raises many questions. The relevance of the distinction
between explicit and implicit contradiction is unclear. There are reasons to
question the permissibility of considering the subject matter, standing alone, of the
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intended to be exhaustive because it contained internal mechanisms to deal with
unfair decision making.

Kirby J, dissenting, discussed three countervailing factors. First, he placed
reliance on the language of s 106 of the Industrial Act, expressed in general terms,
which placed police officers within the ambit of the unfair dismissal provisions.66
He argued that it would have been easy for the drafters of the Police Act to
expressly exclude police officers from the ambit of the Industrial Act. However,
Kirby J conceded that this argument assumes that the Police Act was later in time$’
— an issue which was not conclusively determined in Ferdinands.

Second, Kirby J argued that the unfair dismissal provisions of the Industrial
Act were ‘beneficial laws’ with the purpose of remedying some injustice. It is an
accepted principle of statutory construction that beneficial laws, remedying some
injustice, should be interpreted liberally in the case of ambiguity.68 His Honour
found that the Industrial Act was a response to the recognition that the common
law did not provide adequate protection against unfair dismissal for employees.69
Accordingly, it could not be ‘read down to exclude a particular class of
“employees”” without clear provisions indicating such a purpose.70

299

Related to this second argument was Kirby J’s warning against the prospect of
disproportionate exercises of the power under s 40(1). Although s 40(1)(a)
conferred a narrow power conditioned on the commission of an offence,
‘[r]eposing statutory and other powers in a police Commissioner is not a fail-safe
guarantee that such powers will be used correctly.’71 Even within its narrow
confines, an unfair or unreasonable decision could still be reached. Kirby J cited
Debelle J in the Full Court of the IRC, who pointed out that the Commissioner
could still make termination decisions based on minor offences such as exceeding
the speed limit.”?

Although Gummow and Hayne JJ identified the adequacy of safeguards
against unfair decision making as an indicator of exhaustiveness, their arguments
on this matter are incomplete. The key issue was the efficacy of s 10(2) as a
safeguard provision. Gummow and Hayne JJ needed to explain how the
requirement in s 10(2) could have resulted in substantially the same outcomes as s
108 of the Industrial Act (with its ‘harsh, unjust or unreasonable’ formulation), and
why this was sufficient if it was only ‘usually’ that these outcomes came about.

66 Ferdinands (2006) 225 CLR 130 at 158 (Kirby J).

67 Ferdinands (2006) 225 CLR 130 at 158 (Kirby J).

68 Bull v Attorney-General (NSW) (1913) 17 CLR 370 at 384 (Isaacs J); R v Kearney, Ex parte
Jurlama (1984) 158 CLR 426 at 433 (Gibbs CJ). See also Pearce & Geddes, above nl6 at 279.

69 Ferdinands (2006) 225 CLR 130 at 159 (Kirby J).

70 Ferdinands (2006) 225 CLR 130 at 159 (Kirby J) citing Bridge Shipping Pty Ltd v Grand
Shipping S4 (1991) 173 CLR 231 at 260—1 (McHugh J); Colley v Futurebrand FHA Pty Ltd
(2005) 63 NSWLR 291 at 293 (Mason P).

71 Ferdinands (2006) 225 CLR 130 at 161 (Kirby J).

72 Ferdinands (2006) 225 CLR 130 at 1601 (Kirby J) citing Ferdinands v Commissioner for
Public Employment [2004] SASC 30 at [3] (Debelle J).



2007] CASES AND COMMENTS 523

Police Act, authorising the review of certain types of decisions, also had a negative
force. These words also forbade the review of other decisions under the Industrial
Act.

Gummow and Hayne JJ followed this conclusion with a discussion of the
difficulties that would arise from having the two enactments operate together. It
was suggested that this would require the ‘strange’ result that the Commission, in
applying s 108 to a termination decision, have the power to decide what other form
of action the conviction warranted.®® This discussion, raised at the critical
paragraph of their judgment, makes it unclear as to what was decisive in bringing
about the ultimate conclusion that an implied repeal was made out: the s 48
reservation, or the practical difficulties that arise from reading the two enactments
together.

The best interpretation is that the s 48 reservation was indeed decisive, and that
the discussion (which is structurally out of place) was implicitly aimed at the
reasons of Kirby J. In his dissent, Kirby J argued that there was no irreconcilable
conflict arising from the practicalities of reading the two enactments together. 81
He thus relied on the Saraswati presumption to deny an implied repeal.

Later in his reasons, Kirby J produced a convincing answer to the ‘strange’
result identified by Gummow and Hayne JJ. Pursuant to the making of an order for
re-employment by the Commission, there is no reason why the Commissioner
could not proceed to a decision proscribing a lesser form of action under s 40(1).82
Although the Commissioner’s original decision would not be quashed, an order for
re-employment would have the same effect.®3 The Commissioner’s power would
not be spent, as the text of s 40(1) allows ‘one or more actions’ in relation to an
offence.

As Gummow and Hayne JJ had no reply to these arguments, the contention that
there were difficulties in reading the enactments together loses force. However, the
important point is that their joint judgment was on the decisiveness of the s 48
reservation, supported by the two characteristics of the Police Act already
mentioned: its intention to deal with which decisions of the Commissioner were
subject to review, and its affirmative words which also had a negative force. In
Ferdinands, the majority found that the Police Act was intended to be exhaustive;
Gummow and Hayne JJ refined the reasoning of the majority by identifying the s
48 reservation as the factor that was crucial to this finding.

D.  An Erroneous Approach — Imaginative Reconstruction

It is useful to briefly examine the approach of Callinan J, who employed an
imaginative reconstruction to construe the enactments. The approach is an offshoot
of the purposive method, whereby the judge constructs the purpose of Parliament
had it considered the application of a statute to a particular set of circumstances.

80 Ferdinands (2006) 225 CLR 130 at 148 (Gummow & Hayne JJ).
81 Ferdinands (2006) 225 CLR 130 at 1656 (Kirby J).

82 Ferdinands (2006) 225 CLR 130 at 165-6 (Kirby J).

83 Ferdinands (2006) 225 CLR 130 at 166 (Kirby J).
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It involves considering the consequences that flow from each construction that is
open to the reader, and deciding which one it is likely that Parliament would have
intended.®> A High Court majority warned against the adoption of this method in
Rose v Hvric:

an exception from the operation of [an earlier] statutory provision ... cannot result
from [a later] enactment which is not inconsistent in meaning ... even though the
later enactment [would] provide ground for a conclusion that the draftsman’s train
of thought, if logically pursued, would have led him to enact the exception.®°

In Ferdinands, Callinan J found an implied repeal via this method. His reasoning
in the key passage states that:

it is unlikely...that the legislature, having made express provision for a review of
a termination of a probationer, or a termination...for disability or illness ... or
unsatisfactory performance ...

Like Gummow and Hayne JJ, Callinan J recognised the importance of the s 48
reservation. However, there is a subtle and significant difference in his approach
to it. Gummow and Hayneg7e JJ considered the text of s 48 to find the legislative
intention supporting the s 48 reservation. In contrast, Callinan J discerned the
intention of Parliament through a process of putting himself in the shoes of the
legislature, considering the consequences of the unfair dismissal provisions
operating on termination decisions, and then ‘imagining’ how the legislature
would have intended the enactments to be construed. Unlike orthodox methods of
statutory interpretation, this reasoning is not grounded in the text of instruments
that may be permissibly considered. Instead, it is based on an imaginative
reconstruction of a legislative decision, as evidence of Parliament’s intention. With
respect, it must be said that Callinan J’s approach is both unorthodox and
inconsistent with the previous High Court majority in Rose v Hvric.

4. Conclusion

In Ferdinands, a majority emerged on a slender skeleton of fundamental reasons —
that the Police Act was exhaustive, and therefore inconsistent with the Industrial
Act, and that there were strong grounds supporting this finding. Beyond that, the
intermediate reasoning leading to this majority ratio raises questions which
entangle any subsequent analysis of the case. Some of these questions have
persuasive answers. The distinction between explicit and implicit contradictions
should be applied; it is impermissible, when construing an enactment, to consider
its subject matter standing free from its text; it is impermissible to employ an

84 William N Eskridge Jr, Phillip P Frickey & Elizabeth Garrett, Legislation and Statutory
Interpretation (2000) at 218-20. See also Mark Burton, ‘The rhetoric of taxation interpretation
and the definition of “taxpayer” for the purposes of Part IVA’ (2005) 15 Revenue Law Journal
4atll.

85 Graham Hill, ‘How is Tax to be Understood by Courts’ (2001) 4 The Tax Specialist 226 at 234.

86 Rose v Hvric (1963) 108 CLR 353 at 358 (Kitto, Taylor & Owen JJ).

87 Ferdinands (2006) 225 CLR 130 at 177 (Callinan J).
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imaginative reconstruction. One question is more difficult to answer — namely, the
extent to which the difficulty with reading the two Acts together affected the
conclusion of the key judgment. Other questions are less important. Whether the
Convention is inconsistent with s 40 of the Police Act is an enquiry that ultimately
leads nowhere. The significance of the Industrial Act as beneficial legislation
cannot be conclusively answered. However, these questions still remain.

In 1907, Isaacs J pointed out that ‘[i]t is very hard to formulate a rule which
will apply to every case of implied repeal’.88 This is because it is a matter of
statutory interpretation, turning on the words of particular enactments. In this
context, the internal and intermediate reasoning of implied repeal judgments is
crucial in demonstrating the correct technique for later cases. Ferdinands reaffirms
the general principles of implied repeal and gives some guidance as to the primary
considerations. However, the uncertainty created by the decision’s intermediate
reasoning limits its usefulness as a precedent.

88 Mitchell v Scales (1907) 5 CLR 405 at 4167 (Isaacs J).






