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Abstract

This paper will focus on the construction of merit as the key selection criterion for 
judging. It will show how merit has been masculinised within the social script so 
as to militate against the acceptance of women as judges. The social construction 
of the feminine in terms of disorder in the public sphere fans doubts that women 
are appointable — certainly not in significant numbers to the most senior levels 
of the bench. It will be argued that merit, far from being an objective criterion, 
operates as a rhetorical device shaped by power. The paper will draw on media 
representations of women judges in three recent Australian scenarios: an 
appointment to the High Court; the appointment of almost 50 percent women to 
Victorian benches; and the scapegoating of a female chief magistrate (resulting in 
imprisonment) in Queensland.

1. Introduction
Despite the fact that the image of justice is feminised, the judge is invariably 
masculinised. He, not she, is the paradigmatic embodiment of wisdom and 
rationality in the Western legal tradition. This idealised figure is miraculously able 
to leave the particularity of his sex and other characteristics of identity, together 
with his life experiences, at the courtroom door in order to carry out the 
adjudicative role with impartiality. So complete is the bifurcation between the 
objectivity of the judicial role and the subjective persona of the judge that legal 
positivism avers that [he] does not make law but merely interprets it.1
Depersonalisation and erasure of the self, construct the judge as little more than a 
conduit for ‘right’ answers within the adjudicative process. While the objective-
subjective split represents the nub of the existential dilemma at the heart of 
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institutions that women are entering.109 The constraining factors that delimit 
autonomy, including public scrutiny and the possibility of being overruled, are 
undoubtedly stronger for women judges than for men.110 Most significantly, 
Benchmark Men, who remain the primary decision makers, prefer to appoint 
women who espouse values most like their own.111 That is, they should be white, 
able-bodied, heterosexual, middle class and politically right of centre.

Gilligan’s theory, or at least the way it has been represented, in associating a 
different morality with women, triggered a major debate around women and 
judging.112 However, I agree with Kathy Davis that insufficient attention has been 
paid to the rhetoric at the heart of the Gilligan debate,113 which helps to understand 
its contradictions and its circularity. That is, no definitive resolution is possible 
with different voice theory because the aim is to persuade as to a particular way of 
thinking rather than make a truth claim.

The concept of merit exercises a similarly rhetorical role, as illuminated by 
Maria Drakopoulou who explains how a particular episteme, or conceptualisation 
of knowledge, emerges during a given historical period which, rather than being 
seen as ‘a progressive unfolding of truth’, is ‘an integral part of a genealogy of 
feminist legal knowledge’.114 Through the querelle des femmes of early 
seventeenth-century England, Drakopoulou suggests that women were able to 
create a discursive space in which to contest contemporary essentialised 
representations of female nature. Invoking this idea of the episteme, we can see 
how the ‘different voice’ struck a chord with feminist legal scholars, for it enabled 
the negative views of female nature within the Western intellectual tradition to be 
discursively contested.

In the end, what constitutes merit is determined in a context of power, which 
means that it is necessarily always going to be contested. Its claim to produce an 
objective ‘best person’ is a rhetorical claim designed to maintain the judiciary as a 
gendered regime. If we conceptualise merit as a technology of disciplinary power 
that takes its colouration from the prevailing political climate, we can take 
advantage of its performative character. It can be unsettled by interrogation and 
exposure of its ambiguities and contradictions, as I have sought to do, and then re-
imagined. However, closure can never be attained, for the meaning of merit will 
always be contested. While both authoritative legal and popular discourses suggest 
that the meaning of merit is fixed, such a claim is based on no more than the 
rhetoricity of power.

109 Aliotta, above n105 at 5.
110 Heather Elliott, ‘The Difference Women Judges make: Stare Decisis, Norms of Collegiality, 

and “Feminine Jurisprudence”: A Research Proposal’ (2001) 16 Wisconsin Women’s Law 
Journal 41.

111 Patricia Yancey Martin, John R Reynolds & Shelley Keith, ‘Gender Bias and Feminist 
Consciousness among Judges and Attorneys: A Standpoint Theory Analysis’ (2002) 27(3) Signs
665.

112 Gilligan, above n24.
113 Kathy Davis, ‘Toward a Feminist Rhetoric: The Gilligan Debate Revisited’ (1992) 15(2) 

Women’s Studies International Forum 219.
114 Maria Drakopoulou, ‘Women’s Resolutions of Lawes Reconsidered: Epistemic Shifts and the 

Emergence of the Feminist Legal Discourse’ (2000) 11 Law & Critique 47.


