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Abstract

[F]rom the beginning the Hicks case has been one of the most 
extraordinary in legal history. Even given his guilty plea, there 
could well be more twists to come.1

At the time of writing, David Hicks, the first person to be tried in accordance with 
the United States’ Military Commissions Act 2006, has just been repatriated to 
Australia, where he will serve the remainder of his sentence for providing 
material support to a terrorist organisation.

The legal history of David Hicks is lengthy and involves several jurisdictions. 
This paper will focus on the Australian Federal Court judgment of March this year 
(Hicks v Ruddock),2 with a coda on Hicks’ guilty plea before the newly re-
constituted US Military Commission. The Australian proceedings, which 
dismissed the Government’s application for a summary judgment, would have 
allowed Hicks to bring a legal challenge to the Government as to its perceived 
failure in securing his release from Guantánamo Bay. This action became moot 
only weeks after Tamberlin J’s decision was handed down, as the US Military 
Commission proceedings finally commenced and Mr Hicks entered a guilty plea. 
This effectively secured his release without the need for intervention by the 
Australian Government.

Hicks v Ruddock remains an important judgment nonetheless, and will be very 
relevant if Mr Hicks commences further legal action in the future. In this single-
judge decision, Tamberlin J makes fairly strongly-worded observations on the 
foreign act of state doctrine, breaches of international law principles, and the 
notion of habeas corpus. This case note will comprise a summary and analysis of 
the 8 March judgment.

In addition, the pre-trial agreement and Military Commission proceedings will be 
discussed in a coda — not only to bring this paper up to date, but also with regard 
to the potential of further legal proceedings by Mr Hicks.
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and repatriation, constituting an improper purpose of the use of that 
discretion;

2) A declaration that the willingness to waive mandated trial standards (in 
allowing Mr Hicks to be tried by a Military Commission of ‘questionable 
legality’)6 was similarly irrelevant and improper;

3) An order that Messrs Ruddock and Downer give proper consideration as to 
whether and how Mr Hicks should be protected by his own country; and

4) An order by way of relief, in the nature of a prerogative writ of habeas 
corpus, that the Respondents request the US authorities to release and 
repatriate Mr Hicks.

With regard to the first order, the NSW Director of Public Prosecutions Nicholas 
Cowdery, had commented in September 2006:

The Prime Minister and Foreign Minister say that Hicks … should face a trial (any 
sort of trial, it would seem) in the USA before he can return to Australia because 
we cannot try him here. No, we cannot try him here because he has not committed 
an Australian criminal offence. Nor, it seems, is he amenable to a proper criminal 
trial in the USA.7

Mr Hicks’ defence team noted similar issues in January 2007:

The Attorney-General tries to claim that David cannot come home because “The 
US made it clear early on that a detainee would not be repatriated unless the 
detainee would be prosecuted.” Never mind the case of the British citizens and 
[Australian citizen Mamdouh] Habib proving him wrong. But what about the 
more than 300 detainees that have been released from Guantánamo and not been 
prosecuted [?] [Emphasis added.]8

These inconsistencies remain unaddressed by the Australian Government. One 
legal academic has concluded that

[i]t was precisely because no Australian law clearly made Hicks’ 2001 activities 
criminal, that the Australian Government refused to seek his return to face 
charges in Australian courts (although the Government's justification for this 
proposition has never been made public). [Emphasis added.]9

(ii) The Respondents
The Ministers’ and the Commonwealth’s claim that Mr Hicks’ case would have no 
reasonable prospect of success was submitted on the primary grounds that:10

6 See Charlesworth, above n3 at [12].
7 Nicholas Cowdery, ‘Australian Avoidance of the Rule of Law’ (2006) 44 Law Society Journal 

63 at 64.
8 David McLeod, ‘A Fair Go for Hicks? Comment by the Hicks Legal Defence Team: January 

2007’ (2007) 29 Law Society of South Australia Bulletin 14 at 15.
9 Charlesworth, above n3 at [9].

10 See Hicks [2007] FCA 299 at [5].
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1) It would be contrary to the Act of State doctrine of international law, which 
requires that one State’s courts not adjudicate upon an act done by a foreign 
state in a sovereign capacity in its own territory; and

2) The case pertained to foreign relations (‘delicate … diplomatic negotiation 
between Australia and the US’)11 and would give rise to political and 
therefore non-justiciable questions, such that there would be ‘no matter’ 
falling within the court’s jurisdiction.

(An alternative claim was that the Applicant’s claim was not properly pleaded12 — 
his Honour deals with this issue in a few short paragraphs toward the end of the 
judgment, finding any pleading deficiencies on the part of Mr Hicks to be 
insufficient for this alternative claim to be accepted and a summary judgment 
granted on its grounds.)13

With regard to the Act of State doctrine, it should be noted that Guantánamo 
Bay is not within the sovereign territory of the US — rather, the US military uses 
and occupies it under a lease from Cuba.14 This, it has been found, removes the 
jurisdiction of US courts to hear cases brought by Guantánamo detainees.15 But in 
relation to the Act of State doctrine for the purposes of Hicks v Ruddock, the fact 
that the US is in control of the territory is apparently enough for the doctrine to be 
invoked.16 Tamberlin J does not cite the case, but the definition of the doctrine (or 
rather, a confirmation of its very ambiguity!) in R v Bow Street Stipendary 
Magistrate; Ex Parte Pinochet (No. 1)17 lends supports for this proposition:

[A] common law principle of uncertain application which prevents [a municipal 
court] from examining the legality of certain acts performed in the exercise of 
sovereign authority within a foreign country or, occasionally, outside it. 
[Emphasis added.]

B. The Explanatory Statement
Noting the ‘significant public interest’ in the case,18 Tamberlin J includes a preface 
to the judgment proper, in which he outlines the above claims and makes a very 
brief summary of his reasoning. In the third paragraph, his Honour states that Mr 
Hicks is being held ‘without any valid charges’. The effect of this simple phrase is 
to bring into question right from the start the legality of the US authorities’ actions. 
The phrase appears before his Honour presents the summary of Mr Hicks’ claim,19

thus giving it a degree of support (whether intended or not). It follows that when 

11 Hicks [2007] FCA 299, Explanatory Statement at [8].
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13 Hicks [2007] FCA 299 at [87–9].
14 See Andrew Kent, ‘DC Circuit Upholds Constitutionality of Military Commissions Act 
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19 Hicks [2007] FCA 299, Explanatory Statement at [4–7].
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his Honour then summarises the Respondents’ application,20 it is necessary to read 
this with that prefatory phrase in mind — ‘delicate questions of diplomatic 
negotiation’ may be involved, but Mr Hicks remains nonetheless ‘without any 
valid charges’. In this way, even without the benefit of the full judicial reasoning, 
the Respondents’ arguments are from the very start presented as less convincing 
than those of the Applicant.

Thus the inclusion of the Explanatory Statement not only denotes the 
significant public interest in the case, but also indicates the forcefulness of the 
judgment — in Mr Hicks’ favour — to follow.

C. ‘No Reasonable Prospect of Success’
This is the first of the identified ‘issues for determination’21 which his Honour will 
address in the judgment. This issue in fact provides a framework to the entire 
reasoning — that the Respondents must overcome a heavy burden of proof in order 
to succeed in their application for summary judgment. Although his Honour says 
initially that the statutory test is lower than the original common law test,22 he then 
cites two judgments23 and makes his own summaries of general principle which 
emphasise the difficulty of overcoming the threshold.24 This rather ominous 
paragraph may be taken, perhaps, as an indication that the Respondents’ 
application is unlikely to succeed.

D. Act of State and Justiciability
His Honour deems it appropriate to deal with the two grounds of the Respondents’ 
application as one issue, noting that:

[t]he two principles of Act of State and justiciability are to some extent distinct 
but they are interrelated in the present case.25

His Honour cites the House of Lords decision of Buttes Gas & Oil Co v Hammer26

as authority for such interrelation: there exist neither judicial nor manageable 
standards by which a municipal court can adjudicate upon Acts of State. This 
English principle was applied by the High Court of Australia in Attorney-General 
(UK) v Heinemann Publishing Australia Pty Ltd (‘Spycatcher’),27 where the 
majority found that some claims could, by their very subject matter, ‘embarrass’ 
the municipal court (presumably because it would lack the necessary adjudication 
standards) and ‘prejudice’ foreign relations (presumably because the adjudicating 

20 Hicks [2007] FCA 299, Explanatory Statement at [8–12].
21 Hicks [2007] FCA 299 at [11].
22 Hicks [2007] FCA 299 at [12].
23 Boston Commercial Services Pty Ltd v G E Capital Finance Australia Pty Ltd [2006] FCA 1352 

at [45]; General Steel Industries Inc v Commissioner of Railways (NSW) (1964) 112 CLR 125 
at 129–30.

24 See Hicks [2007] FCA 299 at [13].
25 Hicks [2007] FCA 299 at [14].
26 [1982] AC 888 at 938 (Wilberforce LJ) (‘Buttes’).
27 (1986) 165 CLR 30 at 44.












